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Abstract 

 

Sport is big business and there is much at stake on and off the field of play. Sport in Europe 

punches way above its weight in the rest of the world, and, not surprisingly, the European 

Union (EU) has taken a particular interest in Sport, from a socio-political and also a 

competition law point of view. The EU has long held that, where Sport involves an economic 

activity, the European Commission and the Court of Justice, have the right to intervene and 

ensure ‘fair play’ legally speaking. However, the EU also acknowledges that sport is 

‘special’ in the sense that consideration should also be given to sporting aims and objectives, 

when dealing with legal issues. This has produced the term ‘the specificity of sport’ and, in 

this Paper, we will examine its limitations, in the light of a recent European Court of Justice 

Decision in a leading sports law case and draw some conclusions. 

 

Introductory Remarks 

 

Sport is a global social phenomenon engendering widespread passion and interest amongst 

both players and spectators alike as the 2010 FIFA World Cup in South Africa clearly 

demonstrated. 

 

But sport is also a major industry in its own right
1
 – not least in Europe. As such, is sport 

special under European Union (EU) Law, in the sense that it is entitled to some kind of 

favourable legal treatment not accorded to other business sectors within the EU Single 

Market;
2
 and, if so, to what extent and within what limits?  

 

In order to try to answer this question, we need to take a look at the way in which the policy 

of the European Commission and the jurisprudence of the Court of Justice of the European 

Union (as it is now to be known since the adoption of the Lisbon Treaty (see below)) (CJEU) 

have developed in relation to the regulation of sport in the EU since the founding of what was 

previously called the European Economic Community under the Treaty of Rome of 25 March 

1957. As is often said: „the present is a result of the past!‟ 

 

We will then turn our attention to the recent decision of the Grand Chamber of the CJEU in 

the recent case of Olympique Lyonnais v Olivier Bernard and Newcastle United
3
 which well 

illustrates the application of EU Law to the sporting sector. This case is referred to 

subsequently in this Paper as „the Olivier Bernard case‟. 

 

The Nice Declaration and the ‘White Paper’ on Sport  

 

                                                 
*A revised version of an article published by Professor Ian Blackshaw  in the IBA (International Bar 

Association) „Business Law International‟ Journal, Vol 12 No 2, May 2011, at pp. 235-245. 
1 Globally, sport accounts for more than 3% of world trade. 
2
 Sport is also big business in Europe and is worth 3.7% of the combined GNP of the twenty-seven Member 

States of the European Union. 
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 Case C-325/08 judgment of 16 March 2010. 



Turning to policy first, the most comprehensive statement on the policy of the EU towards 

sport is to be found in the Nice Declaration on Sport of December 2000. Paragraph 1 of this 

Declaration includes the following important passage recognising the special nature of sport: 

 

“Even though not having any direct powers in this area, the Community must, in its action 

under the various Treaty provisions, take account of the social, educational and cultural 

functions inherent in sport and making it special, in order that the code of ethics and the 

solidarity essential to the preservation of its social role may be respected and nurtured.” 

 

The special characteristics of sport have come to be known in the jargon as the „specificity of 

sport‟ and  Paragraph 4.1 of the Commission „White Paper on Sport‟ of July 2007 contains, 

for the first time, some guidelines - but not exhaustive ones - on the meaning of this term. 

These guidelines - not surprisingly - are based on the case law of the European Court of 

Justice and the decisions of the European Commission in previous cases, especially in the 

Competition Law field.  

 

Before setting out these guidelines, it should be noted that the sub-paragraph clearly states in 

its first sentence that “Sport activity is subject to the application of EU Law.” Particularly, in 

so far as it constitutes an economic activity (echoing the earliest sporting decision in 1974 of 

the European Court of Justice in the landmark case of Walrave and Koch v. Union Cycliste 

Internationale (Case 36/74 [1974] ECR 1405)).  

 

In practice, it is often difficult to make the distinction between economic and sporting 

matters. Take the football transfer rules, for example: they are designed to achieve sporting 

objectives, but clearly also have economic consequences. The sub-paragraph in the „White 

Paper‟ goes on to state that 

 

“Sport is also subject to other important aspects of EU law, such as the prohibition of 

discrimination on grounds of nationality, provisions on regarding citizenship of the Union 

and equality between men and women in employment.” 

 

Again, according to the „White Paper‟, the specificity of European sport can be approached 

through “two prisms”: 

 

-  The specificity of sporting activities and of sporting rules, such as separate 

competitions for men and women, limitations on the number of participants in 

competitions, or the need to ensure uncertainty concerning outcomes and to preserve a 

competitive balance between clubs taking part in the same competitions; 

 

- The specificity of the sport structure, including notably the autonomy and diversity of 

sport organisations, a pyramid structure of competitions from grassroots to elite level 

and organised solidarity mechanisms between the different levels and operators, the 

organisation of sport on a national basis, and the principle of a single federation per 

sport. 

 

The „White Paper‟ also points out that the specificity of sport has been recognised and taken 

into account in various decisions of the European Court of Justice and the European 

Commission over the years. Take Bosman (Case C-415/93 [1995] ECR I-4921), for example, 

the European Court of Justice stated (para. 106) that: 

 



“In view of the considerable social importance of sporting activities and in particular 

football in the Community, the aims of maintaining a balance between clubs by preserving a 

certain degree of equality and uncertainty as to results and of encouraging the recruitment 

and training of young players must be accepted as legitimate.” 

 

And the „White Paper‟ adds that, in line with the established case law, the specificity of sport 

will continue to be so recognised, but it cannot be construed so as to justify a general 

exemption of sport from the application of EU Law. 

 

The „White Paper‟ then goes on to give some examples of organisational sporting rules -the 

so-called „rules of the game‟ - that are not likely to offend EU Competition Law, provided 

that their anti-competitive effects, if any, are inherent and proportionate to the legitimate 

objectives pursued: 

 

- rules fixing the length of matches or the number of players on the field of play; 

- rules concerning the selection criteria for sporting competitions; 

- rules on „at home‟ and „away from home‟ matches; 

- rules preventing multiple ownership in club competitions; 

- rules concerning the composition of national teams; 

- rules against doping; and 

- rules concerning transfer periods. 

 

The „White Paper‟ adds that, in determining whether a certain sporting rule is compatible 

with EU Competition Law, an assessment can only made on a case-by-case basis, as 

confirmed recently by the European Court of Justice in the Meca-Medina case (Case C-

519/04P, Meca-Medina and Majcen  v. Commission, ECR 2006, I-6991). In that case, the 

Court recognised that the specificity of sport must be taken into account in the sense that the 

restrictive effects of competition inherent in the organisation and proper conduct of 

competitive sport are not in breach of the EU Anti-Trust Rules, where these effects are 

proportionate to the legitimate genuine sporting interest pursued. In other words, the 

proportionality test requires that each case is assessed on its own merits according to its own 

particular features or characteristics.
4
 Thus, it is not possible to formulate general guidelines 

on the application of EU Competition Law to the sports sector. In other words, EU 

Competition Law takes a „rule of reason‟ approach, rather than following a „per se‟ doctrine 

(cf US Anti-Trust Law). 

 

The So-called ‘Sport Article’ in the Lisbon Treaty 

 

After eight years and much wrangling and politicking, the Lisbon Treaty of 13 December, 

2007 was finally ratified with the signature of the Czech President on 3 November 2009 and 

came into effect on 1 December, 2009. 

 

This is not only a milestone in the history and evolution of the so-called „European Project‟, 

but also - to some extent - for the regulation of sport within the twenty-seven Member States 

of the Union, comprising some 500 million people. For the first time, the governing Treaty 

contains a specific provision on sport giving the Union competence in the sports arena – not, 

it may be added, that, prior to this development, the European Union needed such a provision 

                                                 
4 See comments on the ECJ Decision in Meca-Medina by Professor Ian Blackshaw: „Doping is a Sporting not an 

Economic matter‟, ISLJ 2005/3-4 at pp. 51 & 52.  



to enable it to intervene in sports-related cases (take the Walrave and Koch case referred to 

above). 

 

The Lisbon Treaty now contains a so-called „Sport Article‟ in Article 165, which in sub-

paragraph 2 of paragraph 1 of this Article makes the following provision: 

 

“The Union shall contribute to the promotion of European sporting issues, which taking 

account of the specific nature of sport, its structures based on voluntary activity and its social 

and educational function.” 

 

In effect, the Article recognises the social and political role and importance of sport at the 

European level. 

 

Sub-paragraph 2 of the Article makes further provision as follows: 

 

“Union action shall be aimed at: 

 

- developing the European dimension in sport, by promoting fairness and openness in 

sporting competitions and cooperation between bodies responsible for sports, and by 

protecting the physical and moral integrity of sportsmen and sportswomen, especially 

the youngest sportsmen and sportswomen.” 

 

Finally, sub-paragraph 3 of the Article looks at the wider relationship between sport in the 

Union and beyond its borders and provides as follows: 

 

“The Union and Member States shall foster cooperation with third countries and the 

competent international organizations in the field of education and sport, in particular the 

Council of Europe.” 

 

In fact, the Council of Europe has been very active over the years in the sporting arena -not 

least in the area of doping in sport. For further information on the scope of the activities of 

the Council of Europe in sport.
5
  

 

So, what difference will such a general and rather vaguely worded „Sport Article‟ make to the 

existing and future body of European Union Law in the sporting field? To a certain extent, 

this question has been answered by the recent decision of the Grand Chamber of the Court of 

Justice of the European Union (CJEU) in Olympique Lyonnais v Olivier Bernard and 

Newcastle United. 
6
 Referred to subsequently in this article as „the Olivier Bernard case‟. 

 

The Olivier Bernard Case 

 

What were the facts and legal issues raised in this case? 

Olivier Bernard was a trainee footballer („joueur espoir‟) at the leading French football club 

Olympique Lyonnais. The term „joueur espoir‟ refers to players between the ages of 16 and 

22 who are employed as trainees under a fixed-term contract – one lasting three years in 
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Bernard‟s case. Before the expiry of that contract, Olympique Lyonnais offered him a 

professional contract lasting one year, but Bernard rejected the offer and chose to sign a 

professional contract with the English football club Newcastle United. 

However, this action was contrary to the provisions of the French Charte du football 

professionnel (the French Football Charter), which governed the employment of footballers 

in France. Under the terms of this Charter, a „joueur espoir‟ was required to sign his first 

professional contract with the club that had trained him, if the club so wished. The Charter 

did not provide for the payment of compensation in the event that the player refused, but it 

did envisage that the club, which had provided the training, could bring an action for 

damages against the „joueur espoir‟ under the French code du travail for breach of the 

contractual obligations in the Charter. Olympique Lyonnais brought such a legal action 

before a Court in Lyon, which found that there had been a unilateral breach of contract 

contrary to the Charter and ordered Bernard and Newcastle United jointly to pay damages of 

EUR 22 867.35. 

The Cour d’appel in Lyon overruled the judgment, finding that the scheme, which restricted 

the player‟s contractual freedom, once his training was completed, infringed Article 39 of the 

EC Treaty, which governs the free movement of workers between Member States of the 

EU. An award of damages in such circumstances, as foreseen by the Charter, clearly serves to 

discourage a player from exercising his right of freedom of movement.  

Olympique Lyonnais appealed against that decision. The French Cour de Cassation made a 

preliminary reference to the CJEU in July 2008. The reference asked whether the Treaty, 

specifically the provision governing free movement of workers, applied in the particular case. 

And, referring to the famous - or infamous, depending on your point of view - Bosman ruling 
7
, the reference also asked whether „the need to encourage the recruitment and training of 

young professional players constitutes a legitimate objective or an overriding reason in the 

general interest capable of justifying‟ the French scheme. 

The CJEU found in favour of the player, holding that the provisions of the French Football 

Charter were unduly restrictive and contrary, therefore, to EU Law. 

The CJEU held that sport “is subject to European Union law in so far as it constitutes an 

economic activity” citing both Bosman and the more recent case of Meca-Medina and 

Majcen v Commission 
8
 and that Bernard‟s employment fell within the scope of the Treaty. 

And, as the Cour de Cassation had correctly recognised, the CJEU considered that the French 

Football Charter had the effect of discouraging the exercise of a player‟s right of free 

movement by affording a protected advantage to the club providing the training. Although 

restrictive, was the French Football Charter provision justified in the particular 

circumstances? 

Citing Bosman the CJEU held that:  

“A measure which constitutes an obstacle to freedom of movement for workers can be 

accepted only if it pursues a legitimate aim compatible with the Treaty and is justified by 

overriding reasons in the public interest. Even if that were so, application of that measure 
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would still have to be such as to ensure achievement of the objective in question and not go 

beyond what is necessary for that purpose .......” 
9
 

As Advocate General Eleanor Sharpston QC noted in her Opinion in the Olivier Bernard 

case
10

 : the specific characteristics of sport must “be considered carefully when examining 

possible justifications for any such restriction – just as the specific characteristics of any other 

sector would need to be borne in mind when examining the justification of restrictions 

applicable in that sector”.
11

  

The Court‟s judgment then turned to the particular context of professional sport, and in 

paragraph 39 of the judgment in the Olivier Bernard case, the Court confirmed what it had 

explained earlier in paragraph 106 of Bosman: “... in view of the considerable social 

importance of sporting activities and in particular football in the European Union, the 

objective of encouraging the recruitment and training of young players must be accepted as 

legitimate.” 

So the end is permitted; but the question is whether the means used are appropriate 

(proportionate) to achieve that end and do not go beyond what is necessary to achieve it. 

That, the Court acknowledged, involves taking account “of the specific characteristics of 

sport in general, and football in particular, and of their social and educational function.” 
12

 

And, the Court adds, the “relevance of those factors is also corroborated by their being 

mentioned in the second subparagraph of Article 165(1) TFEU”. 
13

 

The key part of the CJEU judgment in the Olivier Bernard case is contained in Paragraphs 

41-45 as follows: 

[41] In that regard, it must be accepted that, as the Court has already held, the 

prospect of receiving training fees is likely to encourage football clubs to seek new 

talent and train young players (see Bosman, paragraph 108). 

[42] The returns on the investments in training made by the clubs providing it are 

uncertain by their very nature since the clubs bear the expenditure incurred in respect 

of all the young players they recruit and train, sometimes over several years, whereas 

only some of those players undertake a professional career at the end of their training, 

whether with the club which provided the training or another club (see, to that effect, 

Bosman, paragraph 109). 

[43] Moreover, the costs generated by training young players are, in general, only 

partly compensated for by the benefits which the club providing the training can 

derive from those players during their training period. 

[44] Under those circumstances, the clubs which provided the training could be 

discouraged from investing in the training of young players if they could not obtain 

reimbursement of the amounts spent for that purpose where, at the end of his training, 
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a player enters into a professional contract with another club. In particular, that would 

be the case with small clubs providing training, whose investments at local level in 

the recruitment and training of young players are of considerable importance for the 

social and educational function of sport. 

[45] It follows that a scheme providing for the payment of compensation for training 

where a young player, at the end of his training, signs a professional contract with a 

club other than the one which trained him can, in principle, be justified by the 

objective of encouraging the recruitment and training of young players. However, 

such a scheme must be actually capable of attaining that objective and be 

proportionate to it, taking due account of the costs borne by the clubs in training both 

future professional players and those who will never play professionally (see, to that 

effect, Bosman, paragraph 109). 

Taking up this last point, which is the key one. Because the provisions of the French Football 

Charter governing „joueurs espoir‟ did not involve compensation for the actual training costs 

incurred by the Club concerned, but instead provided for a measure of damages for breach of 

the contractual obligations assessed by reference to the total loss suffered by the club, the 

Court held that the arrangements went beyond what was necessary to encourage the 

recruitment and training of young players and to fund those activities (the sporting 

objectives), and were, therefore, contrary to EU Law. 

Some comments on the effects of the Olivier Bernard Case 

The CJEU recognises that the club that trained the football player concerned has a claim to 

reimbursement but this must be strictly limited to the costs of training that player, but not to 

compensation for breach of contract. An important legal distinction with practical 

consequences!  

The effect of this ruling, therefore, is that schemes applicable in some countries, whereby the 

payments to the club which trained the player increase as he becomes more successful at his 

new club, are not legal if they exceed -  as they presumably will - the actual training costs 

incurred by the club.  

One further point: the rules on claims for training costs in the FIFA Regulations on the Status 

and Transfer of Players of 2009 (Annex 4, para. 4) would appear not to fall foul of the CJEU 

ruling in the Olivier Bernard case. 

According to Wil van Megen, the legal advisor to FIFPro, the International Football Players‟ 

Association, who has made an analysis of the Olivier Bernard case:
14

 

“With its ruling in this case, the Court indicates that it is not blind to the specificities of sport 

but, at the same time, it also indicates that no great significance should be attached to them. 

Only the fact that there is a claim for the reimbursement of training costs is alluded to in this 

sense. Since the Bosman ruling, it is clear that EU law is fully applicable to the agreements 

between clubs and professional footballers. The course taken here is also being continued via 

the Meca-Medina ruling.” 
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And van Megen adds some further pertinent comments on the implications of the ruling in 

this case for sports bodies, professional sports persons and other employees as follows: 

“Fully in keeping with its earlier rulings, the Court continues to be of the opinion that 

professional sport as a whole falls under the scope of European law.…… the demand of 

international organisations such as the IOC, FIFA and UEFA to make sport an exceptional 

case in order to be able to better regulate it must be regarded as an empty slogan. It is nothing 

other than a misplaced attempt to regain the old positions of power such as they were in the 

pre-Bosman era, whereby the voices of employees were not heard. 

Just like all other employees, professional footballers have the right to protection offered to 

them by EU Treaty. The abandonment of this basic principle not only harms the legal 

position of professional sportsmen and women, but also that of all employees within the 

European Union. After all, if the legal protection of one category of employees can be 

eroded, that of the others is also no longer safe.” 

Professor Stephen Weatherill, Jacques Delors Professor of European Law at Somerville 

College and the Faculty of Law of Oxford University, and a leading commentator on EU Law 

in general and EU Sports Law in particular, in an article on the Olivier Bernard case in the 

International Sports Law Journal has made the following comments on the status of the 

„specificity of sport‟ principle following the Olivier Bernard case
15

: 

“Sport enjoys an autonomy conditional on respect for the core norms of the Treaty, which 

delegates to the Court and the Commission considerable flexibility in setting the governing 

conditions unconstrained by any sports-specific guidance in the text of the Treaty. Again, the 

question: does Lisbon change anything? Article 165 TFEU stipulates that the Union „shall 

contribute to the promotion of European sporting issues, while taking account of the specific 

nature of sport, its structures based on voluntary activity and its social and educational 

function‟. And, pursuant to Article 165(2), Union action shall be aimed at „developing the 

European dimension in sport, by promoting fairness and openness in sporting competitions 

and cooperation between bodies responsible for sports, and by protecting the physical and 

moral integrity of sportsmen and sportswomen, especially the youngest sportsmen and 

sportswomen. 

No doubt one will anticipate that in future sports bodies will structure defence of their 

practices around these provisions. They will be able to look to the text of the Treaty, as they 

were not able to before, and assert that respect for the „specific nature of sport‟ is guaranteed 

by the Treaty. This, they will argue, is an instruction to the Court and the Commission to 

back off. And yet the retort may be – the Court and the Commission have always accepted 

sport has a „specific nature‟. The particular practices impugned in Bosman were held 

incompatible with EU law, but the Court freely and famously accepted in that judgment that 

sport has „considerable social importance‟ and that accordingly „the aims of maintaining a 

balance between clubs by preserving a certain degree of equality and uncertainty as to results 

and of encouraging the recruitment and training of young players must be accepted as 

legitimate‟.
16

 The Treaty was barren but the Court had its own certain idea of the function of 

sport. On this reading the Lisbon Treaty does no more than confirm the Court‟s pre-existing 
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 See The International Sports Law Journal: ISLJ  2010 – 1/2, at pp. 3-6. 
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case law on the application of the Treaty provisions on free movement and competition law 

to sport. 

This is a debate to watch as the Lisbon Treaty becomes the key reference point in the future 

development of EU sports policy, driven in detail by the implementation of the Commission‟s 

2007 White Paper on Sport, which itself contains a section entitled „The specificity of sport‟. 
17

 The ruling in Bernard is merely the Court‟s first and brief hint. But the Court‟s approach is 

much more in line with the school that would argue „Lisbon is nothing new!‟ than with those 

who would treat Lisbon as a change of direction. The Court reaches its conclusion in Bernard 

with reference to its own case law, most of all Bosman, and only then does it mention the 

Lisbon Treaty. And it merely points out that its own existing embrace of the „specific 

characteristics of sport‟ is „corroborated‟ by the second subparagraph of Article 165(1) 

TFEU. 
18

”   

Concluding Remarks 

We will now try to answer the question posed in the title to this Paper, namely „How 

„Special‟ is Sport under EU Law?‟  

 

Sport is accorded, to a certain degree, special treatment compared with other business sectors 

under EU Law, and as such the „specificity of sport‟ principle is alive and well. But this 

special treatment does not apply in all cases and only within certain limits as the CJEU 

judgment in the Olivier Bernard case clearly demonstrates. To comply with EU Law in 

general and EU Competition Law in particular, any sporting restriction must serve a 

legitimate purpose and must also not go any further than is necessary - I would add 

„reasonably‟ necessary - to achieve that purpose. This is the clear legal message which shines 

through the CJEU judgment in the Olivier Bernard case. 

 

In fact, the decision in the Olivier Bernard case follows the general EU legal principles that 

have been established in previous sporting cases, including, in particular, Bosman and Meca-

Medina, and, therefore, the introduction of the so-called „Sport Article‟ in the Lisbon Treaty 

has not really changed anything as regards the EU acquis communautaire.  

 

In other words, as far as the important and evolving EU Sports Law is concerned, it is 

business as usual! This will not please International Sports Bodies, such as FIFA and UEFA, 

whose goal of a general exemption of sport from EU Law, which they have been lobbying for 

and promoting for many years, seems to be as far away as ever! 

 

Addendum 

 

On the question of whether there is such a thing as „Sports Law‟ and whether there is such a 

thing as „European Sports Law‟, see articles by Professor Ian Blackshaw and Professor 

Stephen Weatherill respectively in the first issue of „Global Sports Law and Taxation 

Reports‟ of November 2010.
19
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FIFA and UEFA are currently appealing against land-mark rulings handed down against them 

on 17 February, 2011 by the General Court of the European Court of Justice (formerly the 

Court of First Instance) in the so-called „Crown Jewels of Sport‟ Cases, in which the Court 

upheld the right of the UK and Belgian Governments to list, pursuant to the provisions of the 

so-called „Television without Frontiers‟ Directive, all the FIFA World Cup matches and the 

UEFA European Championship as sporting events considered to be of “major importance for 

society‟ and, therefore, to be shown on „free-to-air television‟. The effect of these rulings, of 

course, precludes these sports events from being sold by FIFA and UEFA exclusively to 

subscription and „pay-per-view‟ channels for mega sums. Not unnaturally, FIFA and UEFA 

are unhappy with these rulings and are appealing them before the full European Court of 

Justice.
20

  

 

Perhaps these Cases and the posture adopted by FIFA and UEFA in relation to them illustrate 

the point that Sports Governing Bodies wish to regulate their own affairs without any outside 

interference from the civil - or, for that matter, the criminal - authorities, including, of course, 

the Courts! In other words, especially in the case of FIFA, they want, on every conceivable 

occasion, to assert their autonomy and be above the Law. For instance, the general 

requirement of FIFA that disputes and disciplinary matters shall be dealt with internally - that 

is, within the so-called „football family‟- without any recourse to the Courts being allowed.
21

 

Is this a case of ousting the jurisdiction of the Courts?
22

 

 

On attempts by UEFA and FIFA to get football exempt from the freedom of movement 

provisions of the TFEU - one of the so-called four freedoms of the single market - on the 

grounds, according to Michel Platini, the President of UEFA, who has just been reelected for 

a further four-year term, that competitive football is under threat from the considerable 

recruiting power of the richest clubs in Europe, see the article by Professor Ian Blackshaw on 

„Sporting bodies play for EU law exemption‟.
23

 

 

The present turmoil in FIFA resulting from allegations of corruption at the highest echelons 

in the organisation is not a good advertisement for self-regulation by Sports Bodies, and it 

will be interesting to see how matters are resolved and what reforms are introduced, by whom 

and within what timescale. Are such matters not best handled outside sport by the Criminal 

Law and the relevant Authorities? 

 

 

 

© Ian Blackshaw 2011 

All rights reserved 
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