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Doing Away With Foul Play In Sports Marketing

AMBUSH MARKETING: It’s All About Perspective
By Jon Heshka and Kris Lines

How one sees ambush marketing depends upon the eyes of the beholder. Much like the famous 
perception test designed by Harvard psychologist Edwin Boring where some viewers see a young woman 
while others see an old woman, how ambush marketing is viewed depends upon what side of the fence 
you sit. Some marketers may view it as illegal and unethical, while others see it as a necessary and 
suffi cient practice in an increasingly competitive marketplace. Hence, what is seen depends upon the 
perspective of the person doing the viewing.

Ambush marketing defi ned

Ambush marketing is both a strategy and a tactic designed to capitalize on the goodwill, brand and 
reputation of a large-scale event by creating an unauthorized association with the rights holder. It may be 
appealing or provocative, simple or sophisticated, form the basis of a marketing campaign or be but one 
valuable component of an overall strategy.

Notable examples include American Express’ tagline at how visitors to the Barcelona 1992 Summer 
Olympic Games “[did] not need a Visa;” the rolling out at this year’s Vancouver 2010 Winter Olympic 
Games of the “Cool Sporting Event That Takes Place in British Columbia Between 2009 & 2011” special 
edition clothing line by Canadian company Lululemon; plus Nike’s “Write the Future” viral video campaign 
and Bavaria’s titillating ambush during the 2010 FIFA World Cup.

Such tactics are derided by rights holders as parasitic and pernicious but applauded as clever and 
cunning by some marketers. Critics claim these companies benefi t from an unauthorized and unpaid 
for association and look to the law for redress. Proponents of ambush marketing respond that in a free 
enterprise system, it behoves businesses to look for every opportunity in which to market and sell their 
products so long as they don’t break the law. After all, what business wouldn’t wish to capitalize and 
exploit an event like the Olympics or World Cup?

Defending ambush marketing

Rights holders and companies who are offi cial sponsors of such events can look to trademark and 
copyright law and the tort of passing off as a means of defending themselves against an ambush. Indeed, 
mega-events such as the Olympics or FIFA World Cup now require host nations to pass special – and 
arguably draconian – laws giving additional IP rights protection to the rights holders of the events. Ambush 
marketers can be criminally charged, as were the two alleged ringleaders of the Bavaria Beer ambush; 
sued in the civil courts, as Arsenal Football Club did by demanding an injunction against Matthew Reed 
(LTL 6/4/2001) for producing “unoffi cial” club merchandise; or subject to a “name and shame” campaign 
intended to encourage the company to discontinue with their ambush, as with the Vancouver Organizing 
Committee’s ill-fated attack on Lululemon.

Companies, however, who wish to benefi t from an association with a mega-event (but without paying for 
the sponsorship rights) exploit loopholes in these IP laws for such an association. In the spirit of Adam 
Smith, these companies’ entrepreneurialism seeks to fi nd ways to get a superior return on investment 
through inventive marketing. It is in this light, so long as no laws are broken, that many businesses have 
pursued ambush marketing as a legitimate strategy. Indeed, when ambush marketing campaigns capture 
the imagination of the public, it becomes very diffi cult for rights holders to mount an effective defense in 
the courts of law and public opinion.

For example, Nike’s slick three minute movie and linked social networking campaign generated so much 
buzz across the Internet and around water coolers that Nike was credited with more than double the 
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World Cup advertising association of its nearest (and offi cial) rival, Adidas. What is somewhat disconcerting 
for offi cial event sponsors is that while Nike’s advert played on a generic football tournament theme 
and featured key stars (such as Rooney, Drogba, Ronaldo, Fabregas and even Homer Simpson), it never 
mentioned the FIFA World Cup directly. Instead, the high quality production values and the opportunity for 
fans to interact with the campaign captured the imagination of the public and catapulted the video into 
such a phenomenal viral hit that it established a new viewing record in its debut week online.

The success of Bavaria Beer’s association at the same event was similarly emotive, but for different 
reasons. When FIFA banished the gaggle of pretty young women soaking up the media attention during 
the Holland v. Denmark match because they were wearing essentially unbranded identical short orange 
dresses, they challenged the very civil liberties of how supporters could behave. What started out as a 
subversive minor distraction became headline news as arguably, the very laws that were written to protect 
FIFA only served to exacerbate the ambush by parading the young women tearfully in front of the world’s 
press photographers. When the police later arrested two of the women, the controversy catapulted the 
images and video clips even further around the globe, while the underdog status of the brewer helped 
generate sympathy for the “innocent” young women in the aftermath of FIFA’s heavy-handed response. 

How marketers and lawyers view ambush marketing is ultimately a matter of perspective. Marketers 
see opportunity and seek to exploit it, to get as close as possible to the line without crossing it. Lawyers, 
in turn, are on the lookout for marketing campaigns that get too close to the line. It is the duty of in-
house lawyers to rein in their marketers when they get too close for comfort, and it is the corresponding 
responsibility of Crown counsel and lawyers for the competition to detect when the ambush marketer 
crosses the line and is in breach of the law. 

Given the complex relationship between marketing and the law, as well as some companies’ 
preparedness to capitalize upon unauthorized associations with mega-events, it should come as no 
surprise that some of the world’s largest companies – including Puma, Kodak and Pepsi – have been both 
on the giving and receiving end of an ambush.
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